BEFORE THE /]
SURFACE TRANSPORTATION BOARD g q

Finance Docket No 35063 9\ l 4

MICIHIGAN CENTRAL RY, LLC-
ACQUISITION AND OPERATION EXEMPTION-
LINES OF NORFOLK SOUTHERN RY. CO
RESPONSE OF BROTHERHOOD OF MAINTENANCE OF WAY

EMPLOYES DIVISION/IBT AND BROTHERHOOD OF RAILROAD SIGNALVIEN
TO PETITION FOR REVOCATION OF CLASS EXEMPTION

AND TO PROPOSED PROCEDURAL SCHEDULE

The Brotherhood of Maintenance of Way Employes Division/IBT (“BMWED™) and
Brotherhood of Railroad Signalmen (“BRS™), the unions that represent mainlcnancc.: of way
cmployccs and signalmen ecmployed on the rail lines that are the subject of this Finance Docket,
agrec that the class exemption invoked by Michigan Central Railway LLC with respect to its
proposed acquisition of rail lines owned and opcrated by Norfolk Souther Ry. (“NSR™) should be
revoked to allow affected persons and entitics to learn the facts about the proposed transaction
and the related transactions so they can effectively comment on the planned transactions. and to
allow the Board to make a considered and reasoned decision concerning these arrangements.
BRS and BMWE also submit that the ume periods for comments and decision proposed by
Michigan Central, NSR and WATCO arc 100 short for there to be a meamingful STB procceding
BMWED and BRS do not take a position at this time on suggestions of other interested persons
and enuties that the alleged transaction should be handled under the application process. But the
unions submit that if the Board 1s amcnable to the sort of procedural schedule proposed by

Michigan Central, NSR and WATCOQ, the penod for comments should be extended to at least 60

days, the period for replics should be extended to 20 days and the time for STB review and



decision should be extendced to at Icast 40 days.

While BMWED and BRS agrec that the class cxemption should be revoked, the unions
believe that this 1s a unique and troubling transaction, and that there may not be a legitimate
transaction here at all, Tt has been asserted by Michigan Central (petition at 6) that the potcntal
concerns of others arc simply ba_:scd on incomplete or maccurate information But mere skimming
of the redacted documents already filed by Michigan Central, WATCO and NSR reveals a
number of substantial questions about this transaction. While presented as a simple Section
10901 so-called non-carrier acquisition, it appears that this is not such a transaction Among
other things, NSR itself, the putative vendor, 1s a partner in the acquinng entity. While the parties
blithcly asscrt that NSR will have a non-controlling interest based on percentages of ownership
of Michigan Central, various aspects of the agreements alrcady produced show that NSR will
control various major decisions, and control mantenance of the right of way, maintcnance of the
track and signal systems and control interchange. BMWED and BRS are unaware of any prior
transaction under Section 10901 that looks remotely like the arrangement concocled by NSR and
WATCO Indeed, 1t appears that NSR will effectively control Michigan Central and that this 1s
not a rcal acquisition at all And the proffered rationale for this arrangement-that the structure of
the transaction will allow for capital investment in the subject lincs without heavy debt tor
Michigan Central, and will allow for capital invesiment targeted where it 1s most nceded (petition
at 5) makes no sense on 1ts face, and will certainly have to be explained (Is NSR somehow
impeded in making investments 1n its own lines? Is NSR somchow unable to invest capital where
1118 most needed?) There are also questions about the associated control and trackage rights
transactions and how they relate to the purported acquisition. Additionally, BRS and BMWLD

have concerns about this transaction under vanious national rail transportation policies and they
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assume that othcr interested persons and entities will also have concerns under the national rail
transportation policies. Thus, regardless of the reasons stated tn the petition for revocation, the
Board most certainly should revoke the class exemption to allow interested persons and entitics
to investigatc and cffectively comment upon these transactions

BRS and BMWED further submt that given the concerns discussed above, the
procedural schedule proposed by Michigan Central is too short and should be extended Tt 1s
unrcasonable for persons who have just come to Icam of these transactions to become familiar
with them, investigate them and prepare responsive comments a mere 30 from a Federal Register
notice and just 50 days after Michigan Central/NSR/WATCO filings first became public. The
proposed comment period 1s especially unrcasonable because all of the investigation and
preparation of comments would have to occur when many people are likely to be away for
substantial portions of the month of August BMWED and BRS also submut that the proposed
schedule does not allow the Board adequate time to review and digest commenis about the
transactions. Michigan Central/ NSR/WATCO presume that they wall readily deflect any
opposition, so the Board will be able to move quickly to a decision 25 days atter replics are filed.
But they do recogmze that there will be parties with questions and parties with opposing
positions. The Board has an obligation (o insurc that all interested persons and entities have a
rcasonable opportunity to present their views in a meaningful proceeding. The Board also has an
obligation to insure that it has enough time to actually consider the views of all interested
persons

Michigan Central/NSR/WATCO apparently seck an actual decision on an exemption in
ordcr to be able to assert some sort of STB impnmatur for the acquisition as an answer to

anticipated opposition. But if the Board is o 1nitiale a revocation procecding with planned
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opportunity for comment and Board deliberation 1t should be a meamngful proceeding, not just
the appearance of a meaningful proceeding- just something for Michigan Central/ NSR/WATCO
to get through before moving ahead with their plans. BMWE and BRS also notc that there 1s no
reason for the 90 day schedule proposed by Michigan Central/NSR/WATCO, and they will not
be harmed by larger periods of time for comments and Board deliberations Michigan Central
press releases say that they expect to start up in the first quarter of 2008. If that 1s so, there is no
neced for a decision by mid-October 2007, and therc would be no harm to Michigan Central.
NSR and WATCO 1t'a decision 1s issucd at the end of November or beginning of December
BRS and BMWED submut that, at the shortest, the schedule for this case should be as follows
comments 60 days afier revocation of exemption by Federal Register notice

replies 20 days after comments duc

decision 40 days after rephes are due.

For all of the foregoing rcasons BMWED and BRS respectfully submut that the class
exemption mvoked by Michigan Central should be revoked, and that 1f the Board decides to
inttiate the sort of expedited consideration of the petition to revoke the exemption proposed by
Michigan Central, NSR and WATCO, the procedural schedule they proposed should be
extended, at lcast as is described above

Respectfully submutted,
Isl_
Richard S. Edclman
O’Donncll, Schwartz & Anderson
1900 L Street, N W
Suitc 800

Washington, DC 20036
(202) 898-1824

Dated- August 1. 2007
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